feated or impaired by the assertion of a creditor's lien 5 or a judgment lien,' acquired on the property before marriage, or by the assertion of an outstanding vendor's lien which attached to the land before or during marriage. 7 Claims of creditors whose liens have attached during marriage are ordinarily postponed until the widow's claim to dower has been satisfied, unless she joined in the creation of such liens." Dower may also be subject to an equitable charge created in the deed to the husband,' or to a preexisting right of dower in another woman.' 0 The Restatement of Property takes the position that the same conception of dower as a derivative estate is controlling in those situations where the husband's estate may terminate ecause it is less than a fee simple or because it is a fee simple defeasible. 1°a Under that view the interest of his widow is terminated whenever the husband's estate would have ended under the terms of its limitation. Although in many situations that view is supported by the decided cases, there are certairi situations in which the courts have not adhered to the conception of dower as a derivative interest. It becomes important, therefore, to consider in detail the effect upon dower of the expiration or divesting of the husband's estate.
EXPIRATION OF THE HUSBAND'S INTEREST
In England at early common law, if the tenant of a fee simple estate died without heirs, the land escheated to his overlord. In the course of time, the right of escheat became gradually restricted and inured nearly always to the benefit of the sovereign." In those jurisdictions of the United States where tenure is still recognized, land will 343 (1851). 10a. RESTATEMENT, PnoPERTY § § 54, 75, 84, 93 (1936) . 11. If a mesne lordship could be proved, the land would not escheat to the Crown. Escheat was abolished in England by the Administration of Estates Act, 1925, 15 GEo. 5, c. 23, § § 45, 46. generally escheat to the state upon the extinction of the owner's heirs.' 2 In those states where tenure is not recognized, it will also pass to the state, generally on the analogy of bona vacantia. 13 However, in apparently every case which has arisen, both in England and in the United States, where the husband has died without heirs, the widow has been allowed dower in the land.' 4 Dower was likewise unaffected by the expiration of a lesser estate than a fee simple to which it had attached. In thirteenth century England, if a gift were made to a man and the heirs of his body, the estate which he received was known as a fee simple conditional. In the generation prior to 1285, those gifts were interpreted by the judges to mean that, as soon as the donee had a child, the condition imposed by the donor was fulfilled for certain purposes. For purposes of alienation the donee thereupon had an estate which he might convey in fee simple absolute, regardless of whether or not the issue died thereafter." 5 For purposes of dower, the estate was likewise treated upon birth of issue as a fee simple absolute, and the widow was allowed dower whether or not the issue subsequently died during the husband's lifetime.'" Even if the issue died after dower had been assigned, and the land reverted to the donor, her estate was not thereby divested. ' To have held that dower was defeated upon the running out of the husband's line would have deprived many widows of all subsistence in an age when such conditional gifts were common 18 and the dying out of issue was by no means unusual. 9 If no issue were born, however, 17. "Although the gift was in the beginning conditional and the fee in suspense yet by birth of issue the feoffment becomes simple and absolute, and thus an action of dower accrues to the wife." Ibid.
18. Maitland states that, in the sixth and seventh decades of the thirteenth century, about one in every ten fines levied in the courts contained a limitation in fee simple 19. This statement is made on the basis of the frequency of escheat. If death without heirs generally was common, it is reasonable to infer that death without issue was even more common. the words of the condition prevailed so as to deprive the widow of dower.
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In 1285 the statute De Donis 2 was enacted, providing in effect that the condition of birth of issue in conditional gifts be given literal effect. With the enactment of that statute, the fee simple conditional disappeared in England. It was revived, however, in this country in four jurisdictions which have held that De Donis was not received as part of the common law. 22 The estate is still recognized in three jurisdictions in the United States. 23 No case in those jurisdictions has expressly decided whether, if a husband died unsurvived by the required issue, or without ever having had issue, his widow would be entitled to dower. 24 As above indicated, however, there is authority in early English law for permitting the widow to be assigned dower if the issue are no longer living at the husband's death, or for permitting her to retain her estate after assignment despite the subsequent death of issue. 2 The authors of Resta.tement of Property, unaware of the existence of the English authority, have taken the position in Section 75 that the wife's inchoate interest, as well as her dower estate, is defeated by the same event which would have ended the estate of the deceased spouse." 6 According to the Reporter, "the Institute found its position not bound by authority and has stated the rule required by the closest available analogies." 27 With respect to estates in fee tail, dower was permitted in England regardless of whether or not the husband died without having had issue or without issue living at his death; 2 and dower was not defeated by the extinction of the husband's line of descendants after his death. 9 It has been urged that the rule originated as a persistence of the principle applicable to estates in fee simple conditional before 1285. doubt in the beginning there was as much reason to apply the rule to estates tail as to estates in fee simple conditional, or for that matter to estates in fee simple absolute, when the husband died without heirs. 31 The persistence of the rule may perhaps be explained on the grounds that so great a part of the land of England had become entailed by the fifteenth century that it was felt necessary to give the surviving spouse of the tenant-in-tail dower superior to the claims of surviving issue and to all remainders, executory interests and reversions. 3 Where the problem has arisen for determination in American jurisdictions recognizing estates tail, the English view has been adopted without dissent.' Four states still recognize the fee tail, 4 and in one of these the question of defeasibility has been decided in accordance with the English view. 3 5 Because of the scarcity of American authority the American Law Institute has taken the position that there is no substantial body of American authority compelling the Institute to accept the English view." In the interest of "symmetry", the Restatement of Property has rejected the "inexplicable anomaly" of the English rule, on the ground that in most situations dower is regarded as a derivative estate which is defeated by the same event which would have ended the estate of the deceased's husband.
Whether logic and symmetry are adequate reasons for objecting to an accepted rule of law seems open to question, especially in a work which purports to be a correct statement of the general law of the United States. It must be conceded, however, that fees tail no longer perform the function in family and land law which they did in the late mediaeval and early modern periods, and it may well accord with prevailing views today to say that the widow is entitled to dower in what the deceased spouse had, no more and no less. 8 Yet the decided cases do not support this view with respect to fees tail. The legislatures of three jurisdictions preserve the fee tail as such for a single generation. 9 The same considerations apply to the resulting estate as have been already set forth in discussing the classic estate in fee tail. The decided cases have allowed dower when issue survive, 4 " but the question of whether dower would be permitted when issue do not survive does not appear to have been litigated in these jurisdictions. 4 1 The American Law Institute is opposed to permitting dower when no issue survive, again on the ground that dower should be viewed as a derivative interest. 42 In several jurisdictions a fee tail estate is converted by statute into a life estate in the first taker with a remainder over.B On the ground that a life estate is not one of inheritance, it has been held in at least one such jurisdiction that the widow of the life tenant would not be entitled to dower. 44 In the large number of states where the fee tail can no longer be created, the problem is not likely to arise.
DETERMINATION OF THE HUSBAND'S ESTATE BY SPECIAL LIMITATION OR RIGHT OF ENTRY
If the husband's estate in fee simple is subject to a special limitation, the authorities seem agreed that his widow's dower is defeated upon the same terms as his own estate. 4 " Thus, if land is given to A and his heirs, so long as lime is burned on the premises, the failure to burn lime will terminate A's estate and, if dower has been assigned, "it will terminate that of his widow as well." 47 Before the happening of the event specified in the limitation, the widow whose dower has been assigned has the same rights of enjoyment as if her husband had had an estate in fee simple absolute; 4s but after the happening of the event her estate determines at once. If the husband's estate in fee is limited upon a right of entry for condition broken, mere breach of the condition will no more deprive his widow of dower ipso facto than the breach would terminate the husband's estate. The right must be exercised by the person entitled to assert it, and only thereafter will the dower interest be defeated. 49 The Restatement of Property agrees with the foregoing rules and explains them on the principle that dower is a provision for the widow out of the assets of the deceased spouse and that she is entitled to a share of what her husband had, no more and no less. 5 0 In those jurisdictions where inchoate dower is recognized as a protected expectancy in the wife during marriage, that interest subsists as if the husband's estate, which is subject to a special limitation or right of entry, were in fee simple absolute, until the happening of the event specified, and, in the case of the right of entry, the exercise of the right by the one entitled to assert it. 51 The same considerations discussed with reference to a fee simple subject to a special limitation or to a right of entry likewise apply to a fee simple conditional and to a fee tail subject to those interests, 5 except in one situation affecting the fee simple conditional. A reversionary interest which follows such an estate and which will take effect upon the extinction of the specified issue is technically a possibility of reverter.' Since, as pointed out above, 4 the widow's dower at common law was not defeated by the extinction of the specified issue, it follows that her interest was in that situation superior to the possibility of reverter in the grantor or his heirs.
TERMINATION OF HUSBAND'S ESTATE BY EXECUTORY LIMITATION
With respect to estate subject to an executory limitation, there is a marked diversity of authority as to the effect upon the right of 48 dower when the limitation over takes effect. If the husband's estate of inheritance is subject to an executory limitation which creates a power of appointment, the courts have generally had no difficulty in holding 'that the exercise of the power in his lifetime "P or by will " defeats the dower of the widow as well as her inchoate right subsisting before his death. This result follows even when the power is possessed and exercised by the husband himself. 5 " If the husband dies without having exercised the power, the dower interest becomes indefeasible. 5 " It should be noted, however, that the Restatement of Property takes the position that a power appendant to an estate in fee simple cannot be created. Under that view, an attempt by the intended donee of the power to appoint the property will have no effect on a dower right which has attached to the property. 5 9 If the executory limitation creates an executory interest, it might be expected that the determination of the husband's estate of inheritance by the happening of the contingency expressed would terminate the estate of dower. That result is approved by the Restatement of Property on the ground that dower is a derivative estate and is subordinated to most other interests which cut short the husband's estate. 6 " However, nearly all jursdictions in which the question has arisen have taken a contrary position and there is, consequently, practically no case authority for the position taken by the Restatement of Property. The question accordingly merits detailed consideration.
If the husband's estate of inheritance which is subject to the executory interest is terminated during covearture by the happening of a specified event, there are no cases holding that his estate is partially revived upon his death in order to give dower to his widow. If his estate has not been determined by the happening of the specified event during coverture or at his death, there would seem to be no reason why the widow should not be entitled to have her dower set off. 61 Whether the estate which the widow has after assignment is thereafter defeated by the happening of the specified event in her lifetime is a different question which no case seems ever to have expressly decided. 2 It is submitted that the happening of the specified event should in that situation cut short the widow's estate. The analogies presented by the case of an estate subject to a special limitation or to a right of entry for condition broken, discussed above, support that result, which has the clear approval of the American Law Institute. 6 " If the husband's estate of inheritance is subject to an executory interest which takes effect upon his death, as upon the failure of issue him surviving, the problem of the widow's right to dower upon the happening of the specified event has not been resolved in accordance with the conception of dower as a derivative estate. In nearly all of the decided cases the widow has been permitted to claim dower, notwithstanding the fact that her husband's estate determined at his death. 64 In only two or three cases is there any authority that the widow is not entitled to dower, 5 and, despite an assertion to the contrary in the Restatemen.t of Property, 6 it is probably safe to say that at most only one jurisdiction in the United States denies dower under these circumstances. 
(1916).
62. In Flavill v. Ventrice, 2 Danv. Abr. 655 (1616) the judges were equally divided upon the question of whether under those circumstances the widow's dower was defeated. In Sheffield v. Cooke, supra note 61, there is dictum to the effect that the widow's dower would not be defeated, but the exact question was not litigated because the event had not yet happened. In Hatfield v. Sneden, 54 N.Y. 280 (1873) the New York court announced itself in favor of the Buckworth v. Thirkell rule. In Smith v. Hankins, sapra, the widow claimed her husband's realty as statutory heir on the ground that the habendum clause in the deed by which the property was conveyed to the husband was repugnant to the granting clause. So far as appears from the report, counsel for the plaintiff did not claim dower. It was held that when the condition took effect there was noihing left to the plaintiff "by way of inheritance or dower." Several considerations provide the basis of the accepted view, of which the strongest is English precedent. In the case of Buckwortlh v. Thirkell, 6s decided in 1785, Lord Mansfield permitted a husband to claim curtesy in the estate of his wife which was determined by her dying under twenty-one without issue living at her death-a decision which is said to have "occasioned some noise in the profession at the time it was decided." "' No previously decided case seems to have been squarely in point. 7 " Forty years later, Lord Mansfield's holding with respect to curtesy was extended to dower by the decision in Moody v. King, 71 on the ground that the earlier case had settled the law and that it would "be productive of much confusion to unsettle it again." 72 The court further stated that the purpose of dower is to secure an independent maintenance to a widow for whom the husband may have made an inadequate provision and accordingly refused to deny the widow's right to an independent maintenance because of "a mere quibble on words." 7'
1 RESTATEMENT, PROPERTY
It has been suggested in the Restatement of Property, by way of explanation of the decision of Buckworth v. Thirkell, that "it may be worth remembering that Lord Mansfield was a Scotch lawyer whose training had stressed the Civil Law." 7' If this statement means that Lord Mansfield was inadequately trained in English law, it may be pointed out that he was educated principally in England and that his early legal career was spent largely in that country. After attending Westminster School and Christ Church, Oxford, Lord Mansfield was admitted to Lincoln's Inn in 1727 and called to the English Bar in 1730. 7 Indeed, a recent biographer speaks of his "sound knowledge of English law." 76 If, on the other hand, the statement is intended to convey the impression that Lord Mansfield's decision in the case was influenced by the civil law of Scotland, the reply can be made with emphatic assurance that there is not the slightest echo of Scottish influence in the decision. 77 From his opinion in Buckwortz v. Thirkell, the decision in the case seems to have stemmed from a literal acceptance of the definition of dower and curtesy as arising when the sooner dying spouse was seised of an estate of inheritance to which issue of the marriage might by a possibility inherit.
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Judging by the arguments of counsel and the brief report of the case, it appears that the court formed its opinion of the case on the ground of the analogy which they supposed it to bear to an estate tail, 7 9 in which, as already stated, dower and curtesy are permitted to continue after the failure-of issue." That analogy was clearly presented by counsel in Moody v. King.
In view of the fact that in both Buckworth v. Thirkell and Moody v. King the limitation over was to take effect upon the death of the spouse without leaving issue (i.e. definite failure of issue) the analogy to a fee tail was not so close as it would have been if the executory interest had been limited to take effect upon an indefinite failure of issue. Nevertheless, if the widow of one whose issue can only be tenants-in-tail is entitled to dower, it is not wholly illogical that a widow whose children, if any, would take as tenants-in-fee by inheritance should not likewise be entitled to dower. 9 In favor of the rule it has occasionally been argued that the widow should be entitled to dower despite the termination of the husband's estate because of a supposed intent on the part of the original grantor or devisor to include in his conveyance the prolonged estate required for the widow's dower." Aside from the inherent difficulties in presuming such an intent, it is difficult to see why that intent should be operative in the case of a fee simple subject to an executory limitation and inoperative in the case of a fee simple subject to a special limitation or to a power of appointment. Other writers have sought to limit the application of the rule by distinguishing those cases where the divesting interest is an executory devise and those where it is a shifting use, 9 and it is at least worth noting that all the cases in this country in which Buckworth v. Thirkell has been followed are cases in which the divesting interest is an executory devise. 9 " At least one case refused to follow Buckworth v. Thirkell when the estate was not one which the issue could take by descent but only by purchase. 9 3 Such rationalizations are important more because they indicate dissatisfaction with the rule than because of the inherent subtleties of their distinctions. However, it is interesting and important that nearly all the decided cases in which the rule of Buckworth v. Thirkell has been followed involve an executory limitation which takes effect upon the death of the husband without issue him surviving. 94 To permit dower when the estate of the deceased spouse determines upon the running out of the line of descent accords with the rule permitting dower to be assigned when the husband's estate has come to an end upon the extinction of heirs generally, and the reasons for permitting it in the one case are perhaps the same as in the other. 95 The acceptance of the rule of Buckworth v. Thirkell perhaps reflects a social policy favoring the widow as opposed to the taker under the executory interest, who has rarely, if ever, paid value for the uncertain interest which he received. 9 6 Scribner has suggested that the rule of Buckworth v. Thirkell is desirable when the husband's estate is defeasible upon an event which is related to the death of the husband, and undesirable when the estate is defeasible upon an event which has no relation to the death of the husband without leaving issue, or which may happen during coverture, or at a period subsequent to his death. 9 7 That author was impressed by the analogy to estates tail and to conditional fees at common law, which he considers the Buckworth v. Thirkell situation to resemble, and where dower was permitted despite the failure of issue at the husband's death.
Even if it were possible to justify the rule of Buckworth v. Thirkell because of the long-accepted tradition in England that a widow is entitled to dower despite the termination of her husband's estate tail by the failure of issue, the continuance of that rule in this country is no longer so justifiable as it may have been in Lord Mansfield's time. Certainly there is little reason to extend the rule so as to permit dower when the executory limitation takes effect at the husband's death for a reason other than his death without leaving issue, and one court has so held." The American Law Institute has criticized the rule of Buckwotth v. Thirkell on the ground that it is "inconsistent with the general law of dower and curtesy." 11 Consistency is hardly an end in itself and is certainly not decisive if sound policy requires a solution which does not fit an established pattern. Indeed, consistency may perhaps have been served by the court's decision that the facts of Buckworth v. Thirkell resembled the analogous situation of a fee tail. However, despite the solicitude of American courts for the widow, even at the expense of third persons, it seems difficult to justify the exception today, apart from stare decisis. The rationalizations articulated by the court in Moody v. King are no longer so persuasive as they may have been in the nineteenth century.' 0 0 Moreover, the case is in principle the same as that in which a husband, having an estate in fee simple together with a power of appointment, appoints by will in favor of a third person, in which case his widow is denied dower. 1 ' The fact that dower is subject to the same infirmities as the husband's estate in nearly every other situation is certainly relevant to a consideration of whether or not this conception should be recognized in those jurisdictions where the question has not been specifically adjudicated. To date, no statutes have dealt with the problem. Since common law dower is still widely recognized in this country, the situation would seem to be one in which the policies involved should be carefully considered by the legislatures. Curiously enough, the Restatement of Property takes the position in § 325 that dower is unaffected by the attempted exercise of a power appendant on the ground that such a power cannot be created. The inconsistency is apparently the result of the fact that Professor Powell was the Reporter for § 54 and is the author of the Appendix, whereas Professor Leach was the Reporter for § 325.
